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I. INTRODUCTION 

On March 27, 2018, pursuant to 39 U.S.C. § 407, the Secretary of State requested the 

Commission’s views on whether certain proposals for the Extraordinary UPU (Universal 

Postal Union) Congress to be held midway between the 2016 Congress and the 2020 UPU 

Congress are consistent with standards and criteria for modern rate regulation established by 

the Commission under 39 U.S.C. § 3622.
1
  The Commission’s rules for the development of 

the Commission’s Section 407 views are codified in Part 3017 of title 39 of the Code of 

Federal Regulations.
 2

   

The Secretary of State has primary authority with respect to international postal 

services, including the determination of the position of the United States in negotiations with 

international bodies such as the UPU.  39 U.S.C. § 407(b)(1).  However, the Secretary of 

State must obtain the views of the Commission on whether a proposed  treaty, convention, or 

amendment that establishes rates or classifications for international market dominant 

products is consistent with regulations on the standards and criteria established by the 

Commission pursuant to 39 U.S.C. § 3622.  Id.  The Secretary of State must ensure that 

each treaty, convention, or amendment concluded under § 407(b) is consistent with the 

views submitted by the Commission, unless the Secretary of State determines that such 

                                            
1
 See letter from Nerissa J. Cook, Deputy Assistant Secretary, U.S. Department of State, Bureau of 

International Organization Affairs, on behalf of the Secretary of State, March 27 2018 (State’s Request). 
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consistency is not in the foreign policy or national security interest of the United States. 39 

U.S.C. § 407(c)(2). 

On April 5, 2018, the Commission issued Order No. 4567 to “solicit comments on the 

general principles that should guide the Commission’s development of views on relevant 

proposals, in a general way, and on specific relevant proposals if the Commission is able to 

make these available.”
3
  39 CFR § 3017.3(a).   The Public Representative hereby submits 

the following Comments Commission consideration in the development of its views. 

II. COMMENTS 

In this docket, the Commission posted for consideration, Proposal 20.18.1 for two 

proposed amendments to UPU Convention Article 18, Supplementary services.
4
  That 

posting was superseded by the Commission’s posting on June 29, 2018 of Proposal 20.18.1, 

dated June 28, 2018.
 5

  The latter posting retracted one part of the initial proposal to amend 

UPU Article 18.2.6 which had proposed to eliminate Letter Post fragile parcels services as an 

optional service.  Id.  In addition, revised Proposal 20.18.1 notes that the remaining 

Proposal’s date of entry into force is January 1, 2020, in line with Congress Doc 8, Part I, 

paragraph 12, Option A.  Id. at Attachment B. 

A.  Second Extraordinary Congress, Convention-Proposal, Article 18, Supplementary 
services 

Proposal 20.18.1,   Paragraphs 2.3 and 1.3 

 

Proposal.    The Proposal would move language from Article 18, paragraph 2.3 

whereby Member countries may provide optional supplementary tracked delivery service for 

                                            
 

2
 See Docket No. RM2015-14, Order Adopting Final Rules on Procedures Related to Commission 

Views, December 30, 2015 (Order No. 2960).  See also 81 FR 869 (January 8, 2016).  The rules in Part 3017 
took effect on February 8, 2016. 

3
 Notice and Order Establishing Section 407 Proceeding, Order No. 4567, April 5, 2018 (Notice). 

4
 Notice of Posting of Proposal, June 8, 2018, Attachments A and B. 

5
 Notice of Posting of Proposal, June 29, 2018, Attachments A and B. 
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Letter Post items to a new paragraph, 1.3, to provide that such tracked delivery service would 

be a mandatory supplementary service for Member countries.  Id. at Attachment B.  The 

effective date is proposed for January 1, 2020.  Id. 

 

Comment.    For the reasons of these changes, see Congress, Doc. 8, part 1, § 19, 

table 4, recommendation 3.  Id.   The framework for terminal dues appears in the Universal 

Postal Convention, Articles 27, 28 and 29.   

 

The Commission is requested to express its views on whether the Proposal is 

consistent with regulations on the standards and criteria established by the Commission 

pursuant to 39 U.S.C. § 3622.  The Commission’s regulations in Part 3017 specify that the 

views of the Commission refers to the consistency with modern rate regulation of a proposed 

treaty, convention, or amendment that establishes a market dominant rate or classification.  

39 CFR §3017.1(b). 

The Proposal would not require establishment of a rate or classification inasmuch as a 

product for tracking inbound Letter Post mail weighing up to two kilograms, including a Type 

2 rate adjustment, has been approved by the Commission.
6
  The Postal Service’s Mail 

Classification Schedule (MCS) includes the Market Dominant Negotiated Service Agreement 

product, Inbound Market Dominant PRIME Tracked Service Agreement, section 1602.6.   

Three factors are required by § 3622(c)(10) for approval of a market dominant  agreement: 

(1) improves the net financial position of the Postal Service or enhances the performance of 

operational functions; (2) will not cause unreasonable harm to the marketplace; and (3) will 

be available on public and reasonable terms to similarly situated mailers.  Id. at 6.   

When the Commission approved that PRIME Tracked Service Agreement, it reviewed 

the agreement for compliance with the Postal Accountability and Enhancement Act 

requirements and assessed its consistency with the requirements of § 3622(c)(10).  Id. at 8.   

Relevant is whether there are limited alternatives to the service.  If so, this can mean there is 

                                            
6
 Docket No. MC2017-71, R2017-3, Order Adding Inbound Prime Tracked Service Agreement to Market 

Dominant Product List, Order No. 3755, January 17, 2017 at 3, 10. 
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little risk that the Postal Service would lose a significant level of business to other firms if it 

raises prices significantly or decreases quality and output.  Id. at 7.  Also relevant is whether 

there is no evidence of an adverse impact on small businesses.  Id. at 8.  However, the 

Commission deemed inapplicable to this type of service the “similarly situated mailer” 

criterion of § 3622(c)(10).  The Commission found there are no entities similarly situated to 

the designated foreign operators that are signatories to the agreement so that the agreement 

would not cause unreasonable harm to the marketplace.  Id.  The Commission also 

concluded that tracking should enhance the net financial position of the Postal Service in 

accordance with § 3622(c)(10)(A).  Id at 9.
7
    

The Proposal does not include a rate element.  However, two sources of costs are 

associated with providing tracking service for inbound Letter Post: data collection and 

transmission.  Currently, most Letter Post is already tracked by the Postal Service.  

Therefore, the Postal Service would not incur significant additional data collection costs 

under the Proposal.  Tracking data is transmitted to postal administrations that are party to 

the Market Dominant Negotiated Service Agreement product.  Transmitting data to other 

postal administrations would not add significant cost as the cost of data transmission is 

negligible.  Consequently, mandatory tracking service for Letter Post incoming mail would not 

increase Postal Service costs in a meaningful way.  Additionally, prices for the tracking 

service far exceed any additional costs the Postal Service would likely incur. Therefore, the 

Proposal does not appear to contravene the provisions of 39 U.S.C. § 3622 or the 

regulations thereunder.     

 

                                            
7
 One caveat is that the Proposal would make this tracking mandatory.  Although the PRIME Tracking 

Agreement has an indefinite term, the Postal Service has the right to withdraw from the Agreement and need 
only notify the Commission of its withdrawal.  Id. at 10.  
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B.       Letter Responses to Commission Notice 

Four letter Comments were filed in this docket soon after the Commission’s notice 

issued on April 5, 2018.
8
  The Commenters are similarly situated companies competing with 

international sellers for the sale of merchandise to consumers in the United States.  The 

Comments express their experiences in dealing with terminal dues’ inequities from UPU 

proposals and their belief that terminal dues classifications are inconsistent with the 

standards and criteria under 39 U.S.C.  § 3622.  Each company is particularly concerned that 

products being shipped directly from China through the Postal Service pay a fraction of the 

cost for the same packaging mailed within the United States.  They request the Commission 

to reject any UPU proposal giving a competitive advantage over U.S. businesses as 

incompatible with 39 U.S.C. § 3622(c)(10)(B).   They all suggest that if the UPU is unwilling to 

propose rates and procedures for a level commercial playing field, it may be in our nation’s 

best interest to consider leaving the UPU and establishing bi-lateral agreements.
9
  

The Public Representative appreciates the concerns expressed by the Commenters.  

However, the concerns expressed in the letters are not relevant to the limited nature of the 

proposals presented in this docket for Commission review.  State’s request for Commission 

views relates only to the proposals for certain Supplementary service presented for the 

Extraordinary UPU Congress.  The proposals in this docket concern only a proposal for 

mandatory tracking of incoming Letter Post mail and elimination of the current option to offer 

supplementary service for fragile parcels.  It does not appear that the Proposals would 

impact rates about which the Commenters are concerned.  However, as a general matter, 

                                            
8
 Dexas International, Ltd., June 12, 2018; Pretika Corporation, June 15, 2018; Range Kleen, June 19, 

2018; and Honey-Can-Do International LLC, June 21, 2018. 

9
 Additional letter Comments were filed July 2, 2018 by the Small Business & Entrepreneurship Council 

(SBE Council) and Frontiers of Freedom.  Both Comment letters discuss generally the issues raised by the earlier 
four Comments, but also are concerned about their understanding that the Postal Service may be violating law by 
applying rates without the Department of State formally endorsing or affirming determinations reached as a part of 
the most recent UPU summit meetings. Frontiers of Freedom urges the Commission to ensure that the Postmaster 
General is working with the Department of State to achieve a favorable rate system.  SBE Council asks the 
Commission to apply new operational requirements on the Postal Service with the mandate that the Postal Service 
recoup funds from foreign postal services when inbound mailings are delivered for below-cost prices.    
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the Public Representative previously commented in Docket No. IM2016-1 on one of the 

issues raised by the Comment letters.    

 
“… the most fundamental principle that should guide the 

Commission’s response is to encourage the market dominant inbound 
International mail rates to be fully compensatory as soon as feasible 
consistent with the objectives of title 39 and other policies including those 
invoked by the Department of State.  In furtherance of this principle, the 
Commission should continue to urge, as it has in the past, that the Postal 
Service working through the auspices of the Department of State continue to 
negotiate additional compensatory bilateral (or multi-lateral) agreements with 
foreign postal operators.  See FY 2011 ACD at 146.  The objective is to 
establish terminal dues rates that closely align with domestic postage rates 
and provide sufficient cost coverage for the cost of inbound market dominant 
mail.  This principle was expressed by the Commission in its response to the 
2012 Universal Postal Union Congress.  Response at 3-4.  

  
      *   *   *  

The Commission should follow the principle of compensatory rates 
and express a view to the Department of State that greater efforts must be 
made to ensure the rates in question are compensatory and, if the rates as 
proposed will continue to fall short of full cost coverage, additional proposals 
and bilateral agreements to further that principle should be presented.”

10
   

 

III.   CONCLUSION 

The Public Representative respectfully submits the foregoing Comments for the 

Commission’s consideration. 

 
Respectfully submitted, 
 
 
Kenneth E. Richardson 
Public Representative 
 

901 New York Ave., NW Suite 200 
Washington, D.C. 20268-0001 
(202) 789-6859; Fax (202) 789-6891 
E-mail:  richardsonke@prc.gov 
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 Docket No. IM2016-1, Public Representative Comments, July 21, 2016 at 4-6.   
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